IN THE CIRCUIT COURT OF PULASKI COUNTY, ARKANSAS

THIRTEENTH DIVISION
CARWELL ELEVATOR CO..INC,, et al. PLAINTIFFS
vs. CASE NO. 0T-2000-738
TIMOTHY LEATHERS, et al. DEFENDANTS
RICELAND FOODS, INC.,, individually INTERVENOR
and as representative for the class of rice buyers COUNTERCLAIMANT
supporting statutory use of rice promotion funds CROSS-CLAIMANT

vs.

CARWELL ELEVATOR CO.,INC. and
POINSETT RICE & GRAIN, INC. COUNTER-RESPONDENTS

and

TIMOTHY LEATHERS, Commissioner of

Revenues for the State of Arkansas;

JOHN ANDREWS, RANDY YEACH,

RUSSELL SMITH, JOE RENNICKE,

BRYAN MOERY, JON LAMBI, JERRY HOSKYN,

MARVIN HARE, and GEORGE DUNKLIN,

in their capacities as Directors of the

ARKANSAS RICE RESEARCH AND

PROMOTION BOARD CROSS-RESPONDENTS

AMENDED
COUNTERCLAIM AND CROSS-CLAIM FOR
DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

Intervenor, Riceland Foods, Inc. (“Riceiand”), individually and as representative for the
class of buyers of Arkansas rice at the first point of sale that support the continued use of rice
promotion funds for the statutory purposes, by and through its attorneys, Perkins & Trotter,
PLLC, and for its Amended Counterclaim and Cross-claim for Declaratory Judgment, states as

follows:



Background

1. Riceland Foods, Inc. is a farmer-owned agricultural cooperative association,
created pursuant to the Arkansas Agricuitural Cooperative Associations Act of 1939, as
amended, Ark. Code Ann. §§ 2-2-101, e! seq.

2. Riceland’s principal place of business is located in Stuttgart, Arkansas County,
Arkansas. Riceland is the largest rice miller in the United States and one of the nation’s top ten
grain storage companies. Riceland’s primary purpose is to provide marketing services for rice
and other grains to its farmer-members. Riceland receives and markets more than 40 percent of
the rough rice milled in Arkansas.

3. Riceland maintains 30 grain storage and drying facilities in Arkansas. all of which
receive rice from Riceland’s farmer-members and non-member farmers. In those instances,
Riceland is the “buyer™ and its facilities are the “first point of sale” as those terms were used in
Act 344 of 1995, formerly codified at Ark Code Ann. § 2-20-501 &t seg. (Michie, Repl. 1996).

4. Riceland declined to claim any refund of the assessments it paid pursuant to Act
344 of 1995 because it fully supports the mission of the Arkansas Rice Research and Promotion
Board (“Rice Board”). Furthermore, Riceland and all other “first buyers,” including the Plaintiff
class, received valuable benefits from the Rice Board's programs funded by the assessments.

5. Riceland is a “buyer at the first point of sale” as defined in Ark. Code Ann. § 2-
20-507 (Michie 2003). As a buyer at the first point of sale under the statute currently ir. force,
Riceland is required to pay an assessmexnt to the Arkansas Rice Research and Promotion Board
(“Rice Board™) in the amount of 1.35 cents per bushel. Jd. Riceland pays morz in annual
assessments than any other “first buyer” in Arkansas,

6. The Arkansas Rice Research and Promotion Act of 1999, 1999 Ark. Acts 16,

codified at Ark. Code Ann. §§2-20-501 ef seq. (Michie 2003), sets forth the assessment method
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currenily in force and is constitutional. Under the 1399 Act, the purposes for which the rice
assessment funds may be used is defined and resiricted as foilows:

The proceeds of the assessment, less not more than three percent (3%) to cover
the cost of collections, shall be deposited with the Treasurer of State in a special
fund to be established for the Arkansas Rice Research and Promotion Board to the
credit of the board. Disbursement shall be made only upon motions duly passed
by the board and presented to the Treasurer of State and only for purposes
prescribed in this subchapter.

Ark. Code Ann. § 2-20-507(c) (emphasis added). The “purposes prescribed in this subchapter”
are for the Rice Board to “plan and conduct a2 program of reszarch, extension, market
development, and advertising designed to promote the rice industry in Arkansas” Ark. Code
Ann. § 2-20-510(a).

7. Plaintiffs are representatives of a class of “first buyers” that are szeking refunds of
fees collected under Act 344 of 1995. The requested refunds are substantial, approximately $1.2
million, and loss of those funds would have a significant negative impact on the Rice Boarc's
ability to carry out its statutory mission.

8. The Rice Board has no funds from prior assessments pursuant to Act 344 of 1995.
Therefore, there are no “rice buyer” assessment funds to use for refunds to the Plaintiff class
except current and future assessments collected from rice buyers at the first point of sale
pursuant to Act 16 of 1999, Ark. Code Ann. §§ 2-20-507 (Michie 2003). The use of current and
future assessments to pay refunds to the Plaintiff class would prevent the Rice Board from
conducting its programs for a significant period of time.

Count I. Tllegal Exaction

S. All preceding paragraphs are incorporated herein by reference.
10.  The use of assessments paid by Riceland and other buyers at the first point of sale
to pay refunds to the Plaintiff class would violate the restrictions placed on use of the funds by

the statute. Ark. Code Ann. §§ 2-20-507(¢), -510(a).
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11, The use of current rice buyer asscssments for refunds, a purpose not allowed by
statute, would constitut an illegal exaction in violation of Ark. Const. art. XVI, §§ 11 and 13, as
a misapplication of public funds.

12.  This Court should declare that any refunds to the Plaintiff class cannot pe funded
by future assessments collected from Riceland and the class of first buyers that support the rice
research and promotion purposes of the Rice Board.

13.  This Court skould enjoin the Rice Board and the Commissioner of Revenues for
the State of Arkansas from expending any funds from future assessments against Riceland and
simila-ly situazed “first buyers” for the purpose of refunds to the Plaintiff class members.

Coun: II. Unjust Enrichment

14. All preceding paragraphs are incorporated herein by reference.

15.  The Plzintiff class members were “first buyers” of rice who benefited directly
from the rice research and promotion activities.-conducted by the Rice Board and funded by
assessments for which the Plaintiffs now sezk a refund. It would be inequitable to refund the
assessments because the Plainiiff class hes enjoyzd the benefits of the prograras funded by the
assessments.

16.  The Plaintiff class members sustained no eccnomic loss by paying the
assessments under Act 344 of 1995, because they passed the economic burden of the assessments
under that former Act along to the rice producers (farmers) by paying less for the rice purchased
in an amount sufficient to account for the cost of the assessment. It would be inequitable to
refund the assessments 10 the Plaintiff class that did nof bear the economic burden of the

assessments.

17. It would be icequitable for the Rice Board to provide refunds to the Plaintiff class

from assessments to be paid now and in the futurs by Riceland and other rice buyers similarly



sitnated. Riceland and others similarly situated are innocent parbies to any wmng that may have
occurred when the Plaintiff class paid the asscssmeats under Act 344 of 1995. [t would,
therefore, constitute unjust enrichment to take the assessments paid by Riceland and others
similarly situated, as totally innocent parties, and .pay them over it the form of refunds to the
Plaintiff class.

18.  This Court should declare that equity bars the Plaintiff class from ob:aining
refunds out of funds paid pursuant to the current and future assessments en Riceland and other
rice buyers similarly situated. In the event this Courl determines that Plaintiffs are entitled to
refunds, the Court should enjoin the Rice Board and the Commissioner of Revenues for the State
of Arkansas from expending any funds from current and future assessments against Ricelard and
similarly situated “first buyers™ for that purpose under the doctrine of unjust enrichment.

WHEREFORE, Riceland Foods, Inc., individually and as representative for the class of
buyers of Arkansas rice at the first point of sale that support the continued use of rice promotion
funds for the statutory purposes, pray that this Court enter an order as follows:

(1)  Declaring that paying refunds to the Plaintiff class would constitute unjust
enrichment and is prohibited;

(2)  Declaring that Ark. Code Ann. § 2-20-501 et seq. (Michie 2003) prohibits funds
collected from assessments to be used for refunds to the Plaintiff class, and requires that those
funds be used to “plan and conduct a program of research, extension, market development, and
advertising designed to promote the rice industry in Arkansas;”

(3)  Declaring that any refunds to the Plaintiff class cannot be funded by future
assessments collected from Riceland and the class of first buyers thet support the rice research

and promotion purposes of the Rice Board;



(4)  Enjoining the Arkansas Rice Research and Prometion Board and the

Commissioner of Revenues for the State of Arkansas from expending any funds from future

assessments against Riceland 2nd similarly simated “first buyers” for the purpose of refunds to

the Plaintiff class members; and

(5)  For all other just and equitable relief.

Respectfully submitted,

PERKINS & TROTTER, PLLC
P. 0. Box 251618

Little Rock, AR 72225-1618
501-603-900C

501-603-0556 (fax) g

VR

G. Alan Perkins (Ark. Bar#91115)
Julie D. Greathouse (Ark. Bar # 99159)

Counsel for Riceland Foods, Inc.

CERTIFICATE OF SERVICE

I bereby certifiy that a true and correct copy of the foregoing documert was matiled via
First Cless U.S. Mail, postage prepaid, on this 2¢” day of May, 2004 to:

William A. Waddell, Jr.
Friday, Eldredge & Clark
2000 Rezions Center
400 W. Capitol Avenue
Little Reck AR 72201

Amold Milford Jochums
Office of the Attorey General
323 Center Street, Suite 200
Little Rock, AR 72201

Daniel R. Carter and Paui J. James
James & Carter, PLC

500 Broadway, Suite 400

P.O. Box 907

Little Rock, Arkansas 72203

David M. Fuqua

Hilburn, Calhoon, Harper,
Pruniski & Calhoun, Ltd.

P. 0. Box 5551

North Little Rock, AR 72119

Daniel Todd Williams

Snellgrove, Langley, Lovett & Culpepper
P. O. Box 1346

Jonesboro, AR 72403

Mike Roberts, Richard Quintus, and
Pzul M. Gehring

Roberts Law Firm, P.A.

P. 0. Box 241790

Little Rock, AR 72223—1790/

G. Alan Perkins



